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Treaty Shopping / Legitimacy
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Rules adapted to the conditions of the international market
/ Lex Mercatoria

ICC award no. 8385 (1995) citado como fuente en Partial
Award in Case 14208/14236

"[i]n international relations, the tribunal considers that it is preferable to apply
rules adapted to the conditions of the international market and which provide a
reasonable balance between the company's confidence in its distinct legal status
and the protection of entities which may fall victim to the manipulations of a
company controlling its subsidiary to deprive a creditor of the benefits to which it
is entitled... The application of international principles offers many advantages.
They apply in a uniform fashion and are independent from the peculiarities of
each national law. They take into consideration the needs of international
relations and allow for a fruitful exchange between systems which are sometimes
excessively attached to conceptual distinctions, and systems which seek a just
and pragmatic solution to particular situations. This is therefore an ideal
opportunity to apply what is increasingly referred to as the lex mercatoria".

Ordre juridique transnational

Final Award in Case 13515

Attendu que [la demanderesse] demande l'exécution par son cocontractant de
ses obligations contractuelles. Qu'une telle demande se revendique de l'effet
obligatoire des contrats. Qu'en effet, chaque partie se doit, de respecter, en les
exécutant les obligations qu'elle a souscrites. Que la force obligatoire des
contrats, exigence de sécurité juridique, est formellement prescrite par l'article
1134 du Code civil français. Que le droit comparé ainsi que l'histoire du droit
attestent de l'universalité d'une telle règle. Que le principe pacta sunt
servanda est un principe de l'ordre juridique transnational, rappelé par nombre de
sentences arbitrales.
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La société internationale des commerçants et Etats… /
Legitimité (adhesion des opérateurs du commerce
international)

Final Award in Case 13515

Attendu que l'ordre public transnational ou véritablement international est «
constitué de l'ensemble de principes ou de normes supérieurs et fondamentaux
pour le commerce international qui visent en toutes hypothèses à protéger
certaines valeurs essentielles ainsi que les intérêts de la société internationale »
(Commerçants et États) (P. Lalive : « Ordre public transnational (ou réellement
international) et arbitrage international » RA 1986 p. 331). Que l'arbitre
international reconnaît l'existence de principes d'ordre public transnational, dès
lors qu'il constate qu'ils font l'objet d'une large convergence entre les différents
systèmes juridiques des États, et qu'ils sont retenus par des conventions, et
lorsqu'il constate l'adhésion des opérateurs du commerce international.

…

Attendu que les opérateurs du commerce international, et notamment les
grandes firmes multinationales, s'engagent par des codes de bonne conduite, à
renoncer à de telles pratiques et, que « les règles de conduite pour combattre
l'extorsion et la corruption dans les transactions commerciales » de la Chambre
de commerce internationale, montrent que la réprobation de telles pratiques est
largement partagée dans le milieu d'affaires.

The International Business Community

Final Award in ICC Case 7XXX
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International Business Community

Sentence partielle dans l'affaire CCI 12111

The Sole Arbitrator is persuaded that the parties wished to depart from a national
system. They did not want to apply the private international law of an
undetermined national legal system. The Sole Arbitrator agrees with Claimant
that "international law" should be understood as international rules applicable to
international contracts.

…

Accordingly, the Sole Arbitrator considers that the terms "international law" used
by the parties refer to lex mercatoria and general principles of law applicable to
international contractual obligations such as the ones arising out of the Contract.
Such general principles are reflected in the UNIDROIT Principles of International
Commercial Contracts which will be applied for the determination of the parties'
respective claims in this arbitration.

As to the application of the PECL, i.e. principles established further to an initiative
of the Commission of the European Union in order to harmonize private law
within the State members of the European Union, the Sole Arbitrator notes that
they constitute an academic research, at this stage not largely well-known to
the international business community and are a preliminary step to the drafting of
a future European Code of Contracts, not enacted yet. Claimant's claim for
application of the PECL is therefore rejected.'
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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The Community of State and Investors…
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A Predictable Legal Order…
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TRANSNATIONAL
RULES
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Everything counts !
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Sources of Transnational Law / Plurality of Sources

Final Award in Case 13515

Attendu que le droit transnational s'alimente de cette pluralité de sources. Que
son autonomie est de nature à permettre à l'arbitre international, d'affirmer
l'existence d'un principe d'ordre public transnational qu'il juge essentiel pour la
société internationale. Qu'il en est ainsi quand il s'agit d'un malum in se, comme
c'est le cas de la corruption, Que dans de telles hypothèses, l'arbitre ne peut tenir
compte de la divergence qui peut se manifester dans les législations des États ou
dans leur comportement, l'existence d'un principe d'ordre
public transnational n'étant pas subordonnée à leur accord unanime. Que pour
cette raison, le tribunal arbitral considère qu'il existe une règle matérielle
d'application immédiate et impérative prescrivant la nullité d'un contrat dès lors
que son illicéité pour corruption est établie (A.S. El-Kosheri et Ph. Leboulanger :
« L'arbitrage face à la corruption et au trafic d'influence » RA 1985 p. 3 et sp. p.
18, P. Lalive : « Ordre public transnational(ou réellement international) et
arbitrage international » RA 1986 p. 329/337 n° 22). Que cette règle est
suffisamment précise et suffisante pour recevoir une telle application. Qu'en effet,
l'ordre public est un moyen permettant à l'arbitre international de parvenir à des
solutions substantielles (I. Fadlallah : « L'ordre public dans les sentences
arbitrales » RCADI 1994 T.V. p. 369/p. 396), et donc un procédé de création
normative.

Sources of Transnational Law / In General

Final Award in Case 9XXX

The most appropriate "rules of law" to be applied to the merits of this case are
those of the "lex mercatoria", that is the rules of law and usages of international
trade which have been gradually elaborated by different sources such as the
operators of international trade themselves, their associations, the decisions of
international arbitral tribunals and some institutions like UNIDROIT and its
recently published Principles of International Commercial Contracts.
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Sources of Transnational Law / In General

Sentence partielle dans l'affaire 7375

La majorité du Tribunal relève les imprécisions conceptuelles et
terminologiques tenant à la notion de principes généraux du droit. La
majorité du Tribunal constate qu'il est parfois fait référence à ces principes
sous les dénominations suivantes : principes généraux du droit, principes de
droit privé généralement acceptés, règles de droit anationales, règles de droit
transnationales, lex mercatoria, principes du droit international, etc. Elle
décide donc d'appliquer les principes généraux et les règles applicables aux
obligations contractuelles internationales qui peuvent être considérées
comme des règles de droit et qui sont largement acceptées par les acteurs du
commerce international. Sont ainsi incluses dans la notion de principes
généraux toutes les composantes de la lex mercatoria : les principes
généraux, les usages commerciaux pertinents, et les principes Unidroit dans
la mesure où ils reflètent des principes et règles généralement acceptés. Le
Tribunal poursuit en disant que, même si les principes généraux ne peuvent
pas, pour des raisons pratiques, être énumérés dans la sentence partielle du
fait de l'abondance d'écrits relatifs à la lex mercatoria, ils ont une existence
concrète qui permet au Tribunal de les utiliser pour trancher le différend.

Sources of Transnational Law / Rules of law that meet the
expectations of the business community

Final Award ICC Case 11XXX

The rules of French law, stated above, are fair and correspond to the
expectations of the business community. Consequently these rules are also part
of the lex mercatoria; the Arbitral Tribunal has to take into account.
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Sources of Transnational Law / Rules of law which have
earned a wide acceptance in the international business
community

Final Award in ICC Case 7XXX
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Sources of Transnational Law / Doctrinal Codifications
(UNIDROIT)
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Sources of Transnational Law / Arbitral Awards

Final Award in Case 13515

Attendu que le droit transnational s'alimente de cette pluralité de sources. Que
son autonomie est de nature à permettre à l'arbitre international, d'affirmer
l'existence d'un principe d'ordre public transnational qu'il juge essentiel pour la
société internationale. Qu'il en est ainsi quand il s'agit d'un malum in se, comme
c'est le cas de la corruption, Que dans de telles hypothèses, l'arbitre ne peut tenir
compte de la divergence qui peut se manifester dans les législations des États ou
dans leur comportement, l'existence d'un principe d'ordre
public transnational n'étant pas subordonnée à leur accord unanime. Que pour
cette raison, le tribunal arbitral considère qu'il existe une règle matérielle
d'application immédiate et impérative prescrivant la nullité d'un contrat dès lors
que son illicéité pour corruption est établie (A.S. El-Kosheri et Ph. Leboulanger :
« L'arbitrage face à la corruption et au trafic d'influence » RA 1985 p. 3 et sp. p.
18, P. Lalive : « Ordre public transnational(ou réellement international) et
arbitrage international » RA 1986 p. 329/337 n° 22). Que cette règle est
suffisamment précise et suffisante pour recevoir une telle application. Qu'en effet,
l'ordre public est un moyen permettant à l'arbitre international de parvenir à des
solutions substantielles (I. Fadlallah : « L'ordre public dans les sentences
arbitrales » RCADI 1994 T.V. p. 369/p. 396), et donc un procédé de création
normative.

Sources of Transnational Law / Arbitral Practice

Final Award in Case 15XXX
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Sources of Transnational Law / Arbitral Practice (Emergent
tendencies)

Final Award in ICC Case 13XXX

There is a tendency in international commercial arbitration to award late interest
as is reasonable and fair. The arbitral tribunal is thus given broad latitude in
determining what it considers reasonable and fair. In international commercial
arbitration, the determination of the rate of interest is not governed by strict and
precise rules. The emerging tendency in legal commentary and in international
arbitral practice is to leave the arbitrator broad freedom and discretion in
determining the rate. An arbitral tribunal is not under an obligation to refer to a
statutory rate of a national legal system, be it the law governing the contract or
the law governing the arbitration.

Sources of Transnational Law / Arbitral Practice (Emergent
tendencies)

Final Award in ICC Case 12XXX

The emerging tendency in legal commentary and in international arbitral practice
is to leave the arbitrator broad freedom in determining the rate [references]. He is
not under an obligation to refer to a statutory rate of a national legal system, be it
the law governing the contract or the law governing the arbitration.
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Sources of Transnational Law / Arbitral Practice (From the
“Reasonable man” to the “Seasoned oilmen”)

The “Reasonable man” standard

Final Award in ICC Case 14269
177. "Background knowledge" or the "factual matrix" against which the contract is
to be construed includes any background facts which would have affected the
way in which the language of the document would have been understood by a
reasonable man and which was available to both parties in the situation in which
they were at the time of the contract. Facts known to just one party are irrelevant

The “Reasonable businessmen” standard

Sentence finale dans l'affaire 9651
[23] Now, under the principle of confidence, would not a reasonable businessman
reading section S in its entirety think that all disputes arising in connection with
the said agreement should be governed by the law chosen by the Parties in the
preceding paragraph? All those disputes should certainly be referred to
arbitration. In fact, it is not obvious that reasonable businessmen would be alert
to the difference between a "contractual issue" and "an issue arising in
connection with a contract".

Furthermore, it would appear somewhat strange if businessmen would, as a
matter of common intent, choose two different laws to rule on their relationship, to
wit the law of the Contract and some other law for the negotiation of the
agreement.

The “Responsible businessmen” standard
Final Award in ICC Case 9XXX
The majority of the Arbitral Tribunal further considers that, although the Claimant
is entitled to be compensated for loss of profits, the basis for such loss of profit
cannot be the ten years life span of the Management Agreement. In case a
contract is wrongfully terminated, responsible businessmen are not expected to
remain idle with the hope that the profit they would have made in performing the
contract will be fully substituted by damages. A responsible businessman looks
for other opportunities in the market and enters into new contractual relations.
Failure to do so must be seen as a breach of the obligation to mitigate damages,
that is considered by international arbitrators as one of the generally accepted
principles of international business law



25

The “Seasoned Oilmen” standard
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Sources of Transnational Law / Principles

Partial Award in Case 14208/14236

377. Pursuant to Clause 50 of the General Conditions of Contract, the Contract
shall be governed and construed in accordance with the laws of [State X]. The
parties further specified in paragraph 45 of the Terms of Reference, that the
Arbitral Tribunal had not been given the power to act as amiable compositeur or
to decide matters ex aequo et bono.

378. The fact that [State X] law governs the merits of the dispute does not mean
that it necessarily also governs the issue of joining a non-signatory or, in other
words, the issue of whether the arbitration clause should be extended to [the
Parent Company].

379. It appears from the record that there is broad agreement between the
parties concerning the rules of law applicable to the issue of the extension of the
arbitration clause to a non-signatory, including the issue of whether the corporate
veil should be pierced in a particular case. In support of their positions, the
parties have submitted detailed and extensive legal opinions of prominent law
professors and leading arbitration practitioners. All of them agree that
international arbitrators often decide this issue in cases with a cross-border
element through the application of transnational legal principles and that it is
legitimate for them to do so, although there are differences among the experts
with respect to the importance to be accorded such principles in respect of
possible corporate veil-piercing.
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Transnational Rules / Principles / Lifting of the corporate
veil

Partial Award in Case 14208/14236

391. The Arbitral Tribunal does not consider that these additions contradict the
general principle that transnational norms should be applied to determine the issue
of extension of the arbitration clause to a non-signatory, even when piercing the
corporate veil is at issue. First, Article 17(2) of the ICC Rules does not restrict in
any way the duty of arbitrators to take into consideration trade usages to decide
the issues before them. Moreover, Professor [B] himself recognizes that
transnational norms "direct arbitrators to principles contained in more than one
national legal system, as well as established practices and expectations in cross-
border business transactions"; and that "[a] transnational version of 'veil piercing'
amalgamates notions linked to several legal systems". He further recognizes that
"[g]iven that national and transnational criteria for veil piercing generally relate to
fraud, abuse and confusion, the application of both sets of principles can be
broadly similar. Different legal systems might differ one from another in the
emphasis given to particular criteria."

…

396. The Arbitral Tribunal will therefore decide the issue of jurisdiction and
therefore of extension of the arbitration clause to [the Parent Company] by
application of transnational principles, as will be further explained below.

…
425. As they result from the arbitral case law, the transnational principles
governing the issue of piercing the corporate veil are the following:

- the existence of complete control over the subsidiary by the dominant
shareholder, the indicia of such control being in particular:

i. the insufficient capitalization of the subsidiary,
ii. confusion in the administration management and assets;

- the indicia must establish the existence of a fraud, a wrong or an abuse of rights,
for example when the control and effective management of the subsidiary by the
parent company contribute to compromise the financial situation of the subsidiary
and to make any action against the subsidiary illusory or at least doubtful or are
used to promote and protect the parent company's own interests at the costs of
those who deal with the company.
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Sources of Transnational Law / Standards and Practices (Oil
and Gas Industry)
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Claimants stated that they do not seek the Payment of the Retention Money with
reference to the common business practices but only aim to point to the standard
split of the Defects Liability Periods, in the construction engineering industry, for
purposes of payment of the other half of the Retention Money.

G.3.2 Respondent's position

135. In its Answer to the Claimant's Request for Arbitration, the Respondent
stated that the Defects Liability Period was stipulated in compliance with the Act
on Public Works and therefore reviewing the Defects Liability Period in
accordance with the common business practice is excluded.

136. Respondent also alleges that common business practices can, according to
… the … Commercial Code, apply only on condition that the contract does not
tackle the given problems and in case they are not contrary to those relevant
provisions of law which have mandatory character.

137. In the given case it is excessive to deal with the common business practices
because the Defects Liability Period is determined in the direct contractual
agreement and in compliance with the cogent provisions of the Act on Public
Works to 60 months.

138. The Respondent also indicated that as the Works were financed and
depended on the state budget and public investments, the rules of the Contract
Agreement were determined by the Act on Public Works and so the business
practice is here excluded.

139. In the Final Statement the Respondent provided that the business practice
must not contravene any legal norm of the statutory force of the law relating to
subject matter and contents of the Contract and even divergent understanding of
the Warranty Period in Anglo-Saxon legal system and in [State X] legal order
cannot debit [sic] but must be in compliance with the [State X] legal order.

140. The impediment to adopt mode of the common business practice ... was
directly reflected in the Contract arrangement.

G.3.3 Discussion and Decision

141. With regard to this issue the Sole Arbitrator points to the fact that Claimants
themselves, in their Reply to the Respondent's Answer to the Request for
Arbitration, consider/aimed to refer to the common business practice only as to
an instrument designed to support their claim in respect to the split of the
Warranty Period and other arguments directly referring to the law or the contract
itself.

142. Reference to the common business practices shall be considered as a
supportive but not the main and only argument.

143. In this regard, neither the Sole Arbitrator finds solving this issue to be crucial
for rendering an award.
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144. Application of common business practices within business relationships
recognizes the ... Commercial Code as amended ... which states following
"Common business practices, generally observed in the particular line of
business, unless contradicting the contents of the contract or law, shall also be
taken into account when determining the rights and duties ensuing from a certain
contractual relationship".

145. It is evident that application of the common business practices in the field of
state commissions is not excluded by the law.

146. Although the common business practices have, according to ... Commercial
Code, only a subsidiary character they shall be binding without a need of their
further contractual probation, provided that they do not contradict the law or
content of the contract and are commonly used in a certain business sector.

147. The Sole Arbitrator is not associated with a view of the Respondent who
contends that while the contract is governed by/subordinated to the Act on Public
Works and with respect to the fact that the Works were financed from the state
budget and public finances, the common business practice cannot be applied in
this case, and does not see any legal substance which would support the
Respondent's point.
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Reference to “International Law” as Transnational Law

Sentence finale dans l'affaire 7235

L'application de ces textes et la référence au droit international dans le contrat
conduisent l'arbitre à trancher toute question qui ne serait pas directement réglée
par le contrat par recours aux règles de droit transnationales, aux règles de la lex
mercatoria, aux usages commerciaux et aux règles supplémentaires ou
correctives d'un ordre public transnational.

Reference to “International Law” as Lex Mercatoria

Partial Award in Case 17XXX

7.8 Rather, it is reasonable to interpret the reference to "International Law", and
thus to give effect to the words of the contract, as meaning (1) a choice that the
law of a particular country shall not apply as the governing law of the merits of the
dispute, but rather (2) a choice that the lex mercatoria and general principles of
contractual obligations in international commercial contracts should apply.

7.10 Although the Tribunal is not bound by the findings in that Award, it is
relevant to note that the finding of the sole arbitrator there was: "Accordingly, the
Sole Arbitrator considers that the terms "international law" used by the parties
refer to lex mercatoria and general principles of law applicable to international
contractual obligations such as the ones arising out of the Contract. Such general
principles are reflected in the Unidroit Principles of International Commercial
Contracts which will be applied for the determination of the parties' respective
claims in this arbitration."

7.13 The Tribunal concurs with this. To the extent that a choice of law can be
discerned from the wording of Contract XXXXX, the reference to "International
Law" and the XXXXX Agreement points towards the UNIDROIT Principles; and in
any event the reference to "International Law" indicates that the lex mercatoria
has been chosen, and the UNIDROIT Principles are a good representation of the
lex mercatoria.
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Reference to “International Law” as Lex Mercatoria

Partial Award in ICC Case 12XXX

Article 14 of the Contract states: "the present Contract is governed by
international law". It is clear that XXXX, by executing the Contract, agreed that
English law was not applicable. The issue is therefore the interpretation of the
terms "international law".

The Contract is a sales contract entered into between two entities established in
two different countries. Given the fact that they renounced during the negotiations
to refer to a national law, the terms "international law" cannot refer to the portion
of so-called private international law of a national law. Indeed, "private
international law" as applied to international contracts consists of a set of rules of
conflict of laws which help the judge or the arbitrator to determine the law
applicable to the contract. The Sole Arbitrator is persuaded that the parties
wished to depart from a national system. They did not want to apply the private
international law of an undetermined national legal system. The Sole Arbitrator
agrees with Claimant that "international law" should be understood as
international rules applicable to international contracts.

This complies with the terms of Articles 17-1 and 17-2 of the ICC Rules of
Arbitration which authorize the parties or the arbitrator not to apply a national law
to a contract.

Accordingly, the Sole Arbitrator considers that the terms "international law" used
by the parties refer to lex mercatoria and general principles of law applicable to
international contractual obligations such as the ones arising out of the Contract.
Such general principles are reflected in the Unidroit Principles of International
Commercial Contracts which will be applied for the determination of the parties'
respective claims in this arbitration.
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Lex Mercatoria develops over time…

Final Award in ICC Case 17XXX

3.4 In relation to the governing law of Contract XXXXX, one of the introductory
paragraphs of that agreement states: "the following signed Contract is a
document that is legally binding and enforceable under International Law and ICC
Rules and Regulations, including Non-Circumvention and Non-Disclosure."

3.5 There was a dispute between the parties as to the meaning of this. In the
Partial Award the Tribunal decided that the UNIDROIT Principles of International
Commercial Contracts (the "UNIDROIT Principles") shall apply to the merits of
this arbitration (together with the provisions of the contract and the relevant trade
usages: see Article 17(2) of the ICC Rules).

3.6 When the Partial Award was issued, the 2004 version of the UNIDROIT
Principles was in effect. Subsequently on 10 May 2011 the 2010 version came
into effect. The Claimant in its Closing Submissions has submitted that the 2004
version should continue to apply in this matter. It argues that it would be
"inefficient and unfair" to use the 2010 version. However, the Claimant has also
confirmed that the provisions of the UNIDROIT Principles that are relevant here
have not changed between the 2004 version and the 2010 version.

3.7 The choice between the 2004 version and the 2010 version of the UNIDROIT
Principles has no import, therefore. Nonetheless, since the Claimant has raised
the issue and since extensive reference is made below to the UNIDROIT
Principles, it is appropriate for the Tribunal to rule on it.

3.8 The lex mercatoria develops over time, and the UNIDROIT Principles do so
too, in concert; and in the absence of an agreement by the parties attempting to
"fix" the governing law at a particular point in time, it would be wrong for the
Tribunal to ignore such developments. The current version of the UNIDROIT
Principles therefore applies here, meaning for the purpose of this Final Award the
2010 version.
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Transnational Rules / Industry Rules (Oil and Gas Industry)/
The oil industry widely accepted principles
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