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only have an aétion for the real damage fuftained ; and not
even that, if tendet of amends is made before any ation is -
brought (8).

VI. THE feifing of heriots, wheri due on the death of 2
tenant, is alfo another fpecies of felf-remedy 5 not much
unlike that of taking cattle or goods in diftrefs. As for that
divifion of heriots, which is called heriot-fervice, and is only

a fpecics of rent, the lord may diftrein for this, as well as

feife: but for heriot-cuftom (which fir Edward Coke fays *,
lies only in prender, and not in render) the lord may feife
the identical thing itfelf, but cannot diftrein any other chat~
tel for it v. The like fpeedy and effeCtual remedy, of feifing,
is given with regard to many things that are faid to lie in
franchife ; as waifs, wrecks, eftrays, deodands, and the like;
all which the perfon entitled thereto may feife, without the
formal procefs of a fuit or action. Not that they are debarred
. of this remedy by’ action 5 but have alfo the other and more
fpeedy one, for the better afferting their property ; the thing
to be claimed being frequently of iuch a nature, as might
be.out of the reach of the law before any action could be

brought.
Tresk are the feveral fpecies of remedies, which may be
_had by the mere a& of the party inj ured: I fhall, next, briefly

mention fuch as arife from the joint act of all the partiesto-
gether. And thefe ‘are only two, accordy and arbitration.

t Cop. § 23. u Cro. Eliz. 590. Cro. Car. 260..

(8) The ftatute dire@s that the acion fhall be an a&ion of tref-
pafs or upon the cafe, and therefore an ation of trover cannot be
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g .I. .Acccm) is a fatisfaCtion agreed upon between the party
injuring and the party injured; which, when performed, is
a bar of all altions upon this account. As if a man contract
Fo_build a houfe or deliver a horfe, and fail in it; this is an
injury for which the fufferer may have his remedy by action;
bu.t if the party injured accepts a fum of money, or other
thn}g, as a fatisfaction, thisis a redrefs of that injury, and
entirely takes away the altion . By feveral late ftatutes,
(particularly 11 Geo. IL. c. 19. in cafe of irregularity in the
method of diftreining ; and 24 Geo. II. c. 24. in cafe of
mifta}ces committed by juftices of the peace,) even tender of
{ufficient amends to the party injured is a bar of all a&ions,
whether he thinks proper to accept fuch amends or no.

II. ArerrraTION is where the parties, injuring and int- .
jured, fubmit all matters in difpute, concerning an; perfonal
cha'ttels or perfonal wrong, to the judgment of two or more
arbitrators; who are to decide the controverfy: and if they
flo not agree, it is ufual to add, that another perfon be cailed
in as umpire, (imperator ox impar %,) to whofe fole judgment
it }s.then referred : or frequently there is only one arbitrator
originally appointed. This decifion, in any of thefe cales
is called an gward. And thereby the queftion is as full):
determined, and the right transferred or fettled, as it could
have been by the agreement of the parties or the judgment
of a court of juftice V. But the right of real propertylcan'not
thus pafs by a mere award 2: which fubtilty in point of form
(for it is now reduced to nothing elfe) had it’s rife from
fe?dal principles; for, if this had been permitted, the land
might have been aliened collufively without the confent of
the fuperior. Yet doubtlefs an arbitrator may now award a
conveyance or a releafe of land ; and it will be a breach of
the arbitration-bond to refufe compliance. For, though orf-

brought to recover goods taken under an irregular diftrefs. 1 H.

Bl 13. To an action under this ftatute, the defendant may plead ginal]y the fubmiffion to arbitration ufed to be by word; or

i

It

it i . :

I the general iffue. But if a party pay money to redeem his goods by deed, yet both of thefe being revocable in their nature, it
il 1 . . -

i| from a wrongful dlﬁrefs‘ for rent, he may after.wart.is maintain ¥ 9 Rep. 79. ¥ Brownl, g5, x Freem, 410,

il an a@ion of trover againft the perfon who diftrained them. X Whart, Angl. fucr, i. 772. Ni= %1 Roll. Abr. 242, 1 Lord Raym

€als. Scot. Lift. libr. ch. 1. prope finem. 1x5.
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is now become the praltice to enter into mutual bonds, with

condition to ftand to the award or arbitration of the arbitrators—

or umpire therein named *.  And experience l\:}‘ving thewn
the great ufe of thefe peaceable and domelftic tribunals, c-:.f—
pecially in fettling matters of account, and other mercantile
tranfa@ions, which are difficult and almoft impoflible to be
adjufted on a trial at law; the legiflature has now eftablithed
the ufe of them, as well in controverfies where caufes are de-~
vending, as in thofe where no action is brought: enaéting, by
fatute 9 & 10 W. IIL c. 15. that all merchants and others,
who defire to end any controverfy, fuit; or quarrel, (fo'r
which there is no other remedy but by perfonal action or {uit
in equity,) may agree, that their {ubmiflion of the fuit to ax;-
bitration or umpirage fhall be made a rule of any of the klng.s
courts of record, and may infert fuch. agreement in their
fubmiflion, or promifc, or condition of the arbitration—bon.d:
which agreement being proved upon oath by one of the wit-
nefles thereto, the court fhall make a rule that fuch fubmif-
fion and award fhall be conclufive: and, after fuchrule made,
the parties difobeying the award fhall be liable to be punifhed,

as for a contempt of the court ; unlefs fuch award fhall be fet.

afide, for corruption or other mifbehaviour in the arbitrators
or umpire, proved on outh to the court, within one term aftu:r
the award is made (9). And, in confequence of this flatute, it

2 Append. No. IIL. §6.

.(9) A motion to fet afide an award under a fubmiffion by an
obligation, muft be made before the laft day of 'the next term after
the award is made. ¢ & 10 W. [11. c. 15. f. 2. 2 7. R.781.
But this does not extend to an award made in purfuance of an
order of nifi prius. Str. 301. 1f a motion be made to fet aﬁde‘ an
award under the fatute, becaufe it has been procured by c.orruptlon
or dndue means, or for any matter ‘extrinfic the award, it muft be
made before the end of the next term; but an applicQation for an
attachment for not, performing an award, may be .rehﬁed at any
time for defefts appearing on the face of the award itfelf ; for fuch

an award, after that time, might be pleaded in bar to any aétion
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is now become "a confiderablz part of the bufinefs of the
fuperior courts, to fet afide fuch awards when partially or

not be /et afide for .fuch defeés after the end of the next term.
1 Eafl. 276.

Submiffiens to arbitration were entered into by a rule of the
court at the common law when a caufe was depending, aud the
ftatute of king William was intended to give the fame efficacy to
awards where no fuit or action was inftituted. 2 Burr. yor. A
verbal agrecment to abide by an award cannot be made a rule of
court. 77.R.1. :

A {ubmiffion to an award cannot be made a rule of court, where
an indi¢tment as for an affault has been preferred for the fubjeét
referred. 8 7. R. 520. An agreement to enlarge the' time of
making anaward muft contain a confent to make it a rule of court,
otherwife no attachment will be granted for non-performance.
87. R. 57.

Where a caufe is referred by an drder of niff prius, and it is
agreed that the cofts fhall abide the event of the award, this figni.
fies the legal event ; and if the arbitrator awards fuch damages for

. a trefpafs or an affault as would not, if given in a verdi&t, carry

cofts to the plaintiff, he cannot recover them under this reference,
the award in fuch inftances being not equivalent to the certificate
of a judge. 37. R.138. But arbitrators may award cofts at
their difcretion, unlefs there is an exprefs provifion in the rule,
that the cofts fhall abide the event of the award. 2 7. R. 644.
If it is awarded that onc'of the parties fhall pay the cofts of the
altion, the cofts of the arbitration are not included. Z#. BI
Rep. 223. . ,

When arbitrators have the power of e'eéting an umpire, they
may chufe him and call in his affiftance as {foon as they begin to
take the fubjeét into confideration. And this is the more conve.

. nient practice, as it fecures a decifion upon a fingle inveftigation

of the controverfy. 2 7% R. 644. 'The agreement to areference
muft be expreffed with great caution and accuracy, for if it is
agreed to refer all matiers in difference between the partics in the
caufe; the arbitrators are not confined to the fubjeét of the caufe
alone, as they are when it is agreed to refer all‘ matters in difference
in the caufe letween the parties. 2 T. R. 645. Yet after an
award wnder a reference in the firft cafe, either party may main<
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illegally made; or to enforce their execution, when legal, by
the fame procefs of contempt, as is awarded for difobedience

tain an adtion for a right or demand fubfifting at the time of the
reference, but not difputed before, or referred to, the arbitrators.
4 TR, 146. -

The court will not grant an attachment againft a member of
parliament for non-payment of money according to an award.
7 1. R. 448. If an arbitrator award that an adminiftrator, who
has fubmitted to the award, fhall pay a certain fum, he is pre-
clizded afterwards from objeéting that he has no affets to fatisfy the
demand. 77. R. 453. ) '

Courts of equity exercife a jurifdi@ion in fetting afide awards,
particularly if a difcovery or an account be prayed; but an arbi.
trator cannot be made a party, if it is agreed by the {ubmiffion
bond that no bill in equity fhall be filed againft him, 2 A¢k. 395.
Where it was one of the articles of co-partnerfhip that all differ-
eaces fhould be referred to arbitration, it was decided, that a
court of equity could entertain no jurifdi@ion of the fubjeét until
the parties had referred their difputes to the confideration of ar-

bitrators. 2 Bro. 336. But it has fince been determined thatan

agreement or covenant to refer zll differences to arbitration, and
not to file any bill in equity, or bring any action at lzw, cannot
take away the juri{diction of any court in Weftminfter Hall. But
an a&tion might be brought for the breach of this covenant.
2 Vef. jun. 129. Ard where a {ubmiffion to an award is made a
rule of court, and it is part of the rule that the parties fhall file
no bill in equity, it is in the difcretion of the court of law, whe-
ther they will enforce that part of the rule by attachment or not.
dt. 451, ‘ ; ,
The fame has alfo been decided by the court of King’s Bench:
8T.R. 139.
- 'When a verdiét is taken pro formd at the trial for a certain fun,
the plaintiff is entitled to enter up judgment for the amount of the
fum awarded, without applying to the court forleave. 1 Egf. 401.

3 B. & P. 244. _
An award to pay money in confequence of fuch an illegal tranf-

2&ion as would have been a bar to it’s recovery in an a&ion, will be
fo far fet afide. 3 B. & 2. 371.
An award will be fet afide if it is contrary te law. 3 Eaff 18:.

T
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to thofe rules and orders which are iffued by the courts
themfelves,

Unlefs it was clearly agreed by the parties, that the judgment of
the arbitrator upon the queftion of law fhould be conclufive.
9 Vef. jun. 364.

Arbitrations being unattended by the inevitable delay and ex-
pence of public litigation, are of fuch infinite importance to the
community, that it is rather furprizing that the legiflature has not
yet given to arbitrators a power of compelling the attendance of
witnefles, or of adminiftering an oath to them. TFor urtil they
poflefs this authority, like courts of juttice, however wife and
righteous their awards may be, it cannot be expetted that they

can give the fame fatisfaction to thofe who are intercited in the
event of the controverfy.



